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“Wee President's 


Since the adjournment of the Palm 
Beach Convention on March 25, 1951, 
the time and effort of the officers 
and commitees of The Florida Bar 
have been devoted almost exclusively 
to the legislative program adopted by 
the Convention. Past President Wig- 
ginton has served with untiring devo- 
tion as Chairman of the Legislative 
Committee, and has undertaken the 
preparation of our bills in form for 
introduction, has arranged for the in- 
troduction of companion bills in both 
House and Senate, has attended Com- 
mittee meetings and explained the va- 
rious measures, and has, in general, 
performed a noteworthy service to the 
Bar. Well deserved tribute also goes to 
Roger Waybright who has given so 
generously of his time and talent in 
steering the new Juvenile Delin- 


Message 


quency Bill through a quite difficult 

course. 

At this writing, on May Ist, a 
thumb-nail report of our sponsored 
measures is as follows: 

The following bills have passed the 
Senate, and are on the House calen- 
dar: 

H.B. 133-S.B. 102—Relating to quali- 
fications of jurors. 

H.B. 134-S.B. 100—Relating to lewd 
assault on minor children. 

H.B. 135-S.B. 101—Permitting court 
reporter in grand jury room. 

H.B. 104—S.B. 92—Relating to exemp- 
tion of widow’s dower from estate 
tax. 

H.B. 105-S.B. 93—Permitting partners 
to fix final accounting dates by 
agreement. 

The following bills have passed the 
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House and are favorably reported by 
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GOD, GOVERNMENT AND ABRAHAM LINCOLN 


By FRANK H. ELMORE, JR. of the Jacksonville Bar 


Patrick Henry, in the same stirring 
speech in which he cried, “Give me 
liberty or give me death!”, said: 

“It is vain, sir, to extenuate the mat- 
ter. Gentlemen may cry peace, peace— 
but there is no peace. The war is ac- 
tually begun!” So also may we cry 
today. 


The sacrifice of millions of lives in 
the cause of human liberty has taught 
the world nothing. Governments as 
evil as those destroyed by our victory 
in World War II are chaining millions 
in the fetters of slavery, and reaching 
out to enslave the whole world. 

In the United States we are still 
free, very free (except from taxes!) ,— 
free to forge chains for ourselves and 
our children. 


Freedom is a narrow path threading 
its way between tyranny and anarchy. 
Unlike another faimiliar narrow road 
it is not straight nor can it ever be, 
for those who lay it have no right-of- 
way to follow nor plan to guide them. 
The encroachments which beset it on 
either side are not stationary like 
mountains but dynamic, fluid and men- 
acing like an avalanche or the flow of 
molten lava. Unrelaxed vigilance is the 
only compass and stubborn courage the 
sole guide of those who would blaze 
Freedom’s trail. 


Like other abstractions such as 
“peace”, “justice” and “mercy”, free- 
dom has no meaning except in terms of 
contrasted experience with its anton- 
yms. The antonyms of reedom are bond- 
age, imprisonment, or personal restric- 
tion. Libert, Freedom’s twin, is more 
often public; “freedom”, personal and 
private. Most Americans today do not 
know what it is to be a slave or prisoner 
and take freedom and liberty for 
granted. 


Worse, many Americans confuse lib- 
erty with license. The lily of liberty 
when cut and vased, remains fragrant 
but a short while. It soon rots and like 
license, becomes foul and _ noxious. 


Freedom’s waters, like those of the 
mountain brook, must run to stay clear 
and pure; in the stagnant pond they 
grow rank and fetid. When license sup- 
plants liberty: 
Freedom from want becomes free- 
dom from work; freedom of wor- 
ship becomes freedom from wor- 
ship; freedom of speech becomes 
freedom from truth; and freedom 
from fear bteecmes freedom from 
duty, from vigilance, and from 
courage. 

We have become an _ undisciplined 
people and our respezt for law and 
order and the essential institutions of 
society falls far short of “ie best 
standards of good government and good 
conduct. But we are free,—free to 
plunge gleefully into the healing waters 
of bankruptcy with no sense of moral 
obligation to those who may have 
trusted us; free as parents to fling off 
the bonds ci marriage like last year’s 
jacket to pursue caprice and desire with 
no thought of the Wednesday‘s children 
whose lives we may wreck or the disas- 
trous cumulative effect of our actions 
upon organized society in undermining 
its basic element, the family; free, as 
public officials to use public office not 
as a public trust but to gratify per- 
sonal ambition and greed; free as citi- 
zens to be indifferent or cynical, fo 
neglect to vote or otherwise participate 
in public affairs, free to thumb our 
noses at those set over us in govern- 
ment and to refuse them the coopera- 
tion without which self-government 
ceases to be democratic and becomes 
tyrannical or corrupt. Like the Great 
Gatsby of Scott Fitzgerald’s novel, we 
seem to believe “in the green light, the 
orgiastic future that, year by year, re- 
cedes before us. It eluded us then, but 
that’s no matetr—tomorrow we will 
run faster, stretch out our arms farther 
—and one fine morning a 


Of equal if not greater moment be- 
cause its deep and pervasive influence 
is often hidden, its dangerous effects 
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delayed, like weed seeds frozen in the 
earth awaiting the quickening of 
Spring when they will burst forth to 
choke out lovely and useful plants, is 
the liberty to distort, ignore, ridicule 
or reject fundamental principles upon 
which our government was founded. 
Chief among such principles is that of 
the authority of government. 

Many persons, if asked from what 
source civil rulers derive their author- 
ity, would answer: “From the people.” 
Now, while this may be true in the 
sense that the people of a self-govern- 
ing nation 
their public officials the power to rule, 
the question still remains: “From what 
source did the people receive this 
power?” The answer is that they re- 
ceived it from God. 

God created man as a social being. 
A human being cannot enjoy a normal 
and happy existence unless he associ- 
ates with other human beings, giving 
them help and in return receiving help 
from them in the various needs of life. 
Each of us is dependent upon others 
and others are dependent upon us. The 
first social unit is the family; but even 
the family is not self-sufficient. For 
the full measure of comfort and pros- 
perity, families must unite in a larger 
society, which we call the state or the 
nation. To preserve order and to pro- 
mote the welfare of the citizens of a 
state or a nation, there must be an 
established government, there must be 
certain individuals empowered to pass 
laws and to administer justice and 
punish crime. The very nature of man 
thus calls for civil authority. And 
since God created man with this par- 
ticular type of nature, God is rightly 
called the ultimate source of all civil 
authority. Hence, all those who govern 
their fellow men ultimately derive their 
power from the Creator. 


immediately transmit to | 


From the earliest recorded history 
of the human race, rulers of all nations 
have acknowledged this principle and 
the overlordship of God. The Greek 
philosophers taught it. The maxims of 
universal validity which characterized 
the Roman law were based upon the 
natural moral law of God. When men 
of the Church brought Europe out of 
the Dark Ages and substituted legal 
control for feudal anarchy, they relied 
on the moral law. Even tyrants who 
exercised despotic power under the 
theory of the divine right of kings, 
thereby acknowledged God as supreme. 
When the American colonists created 
this Republic, they founded their new 
government directly upon ‘the laws of 
nature and of nature’s God.” 

But today on all sides we are con- 
fronted by the spectacle of men deny- 
ing this truth, not only in Godless Rus- 
sia but in these United States as well. 
As Felix Morley has said ( in The 
Power in the People) : 


Only a relatively small number 
of Americans would assert that 
there are no spiritual values in our 
governmental system. But those 
who continuously endeavor to keep 
such values bright are scarcely 
more numerous. The majority, in 
all probability the great majority, 
of contemporary Americans are in- 
different to their heritage. 


We are selling our birthright for a 
mess of materialistic pottage. The in- 
tense materialism, scientism and secu- 
larism which characterize our era have 
produced a skepticism which threatens 
the foundations of our government. 
Men are asking: Why is God neces- 
sary? What difference could He make? 
How can He help us? What basis have 
we for belief in freedom, in man’s dig- 
nity, and in spiritual values generally? 
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Have these not lost any real meaning 
for intelligent men? 

Such skepticism and cynicism, which 
a certain influential class of intellectual 
smart-alecks dignify as “legal real- 
ism,” is a galloping national consump- 
tion which is hastening the disintegra- 
tion of the moral fibre of our people 
for it is highly contagious. The germs 
which spread it are selfishness and 
greed. It is tragic but true that at a 
time when the United States has 
reached the apex of physical develop- 
ment and world power, pride and 
avarice have become so strong that we 
are abandoning the philosophy of the 
founding fathers. How can we main- 
tain our constitutional democracy or 
extend its precepts to the world if we 
abandon the principles upon which it 
was founded? The dollars of Marshall 
Plan aid, rather than gaining adher- 
ents of democracy, may instead be the 
missionaries of the worship of the 
golden calf. 

It is pathetic to realize that today, 
when it is so necessary to stabilize 
civil authority and to unite citizens and 
their rulers in harmony and mutual 
understanding, so many entirely neg- 
lect or deny the vital truth that God is 
the source of all authority. Those who 
are striving to join the nations into a 
unified organization never appeal to 
this truth; on the contrary, they have 
excluded God from their deliberations. 
It is sad to see men trying to settle the 


problems of the world without the help 
of Him who made the world. For there 
will be no peace among nations, no 
stability of government, no cooperation 
between citizens and their rulers, un- 
less men believe that they must give 
obedience and fidelity to those who 
govern them because those who govern 
men wield authority in the name of 
God. 

This week, in more than two-thirds 
of the States of the Union, including 
seven below the Mason-Dixon line, 
Americans officially honored a great 
man who believed and declared this 
fundamental principle. Abraham Lin- 
coln, who was born 142 years ago Mon- 
day, is held in esteem by all liberty 
loving peoples of the world. His name 
is respected and his memory revered 
in the British Empire almost as much 
as in our own country. Lord Charn- 
wood said: 

. perhaps not many conquer- 

ors, and certainly few successful 

statesmen, have escaped the ten- 
dency of power to harden or at 
least to narrow their human sym- 
pathies, but in this man a natural 
wealth of tender compassion be- 
came richer and more tender while 
in the stress of deadly conflict he 
developed an astounding strength. 
Beyond his own country some of 
us recall his name as the greatest 
among those associated with the 
cause of popular government.” 


on US. 
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H. G. Wells, on finishing the writ- 
ing of the “Outline of History,” listed 
the five greatest men of all time. First, 
and separate from the others, he named 
our Lord, Jesus Christ. The others 
were: Aristotle, Galileo, Shakespeare, 
and Abraham Lincoln. Lord Curzon, a 
former Chancellor of Oxford Univer- 
sity, said the three masterpieces of 
English oratory were the toast of 
William Pitt upon the victory of Tra- 
falgar, and Lincoln’s Gettysburg and 
Second Inaugural addresses. And he 
gave first place to the Gettysburg 
Address. 

Recently 55 outstanding authorities 
in American history were invited by 
Professor Arthur M. Schlesinger of 
Harvard to rate the presidents of the 
United States. Only six received the 
accolade “great.” Of them Lincoln was 
the only one to get all 55 votes for the 
top rank. 

Almost every public utterance of 
Lincoln’s has a touch of greatness. He 
had the power to see issues clear and 
make others see them clear. Great 
words come only from great men. The 
Second Inaugural address was a pro- 
fession of faith as well as a great 
state paper. Lord Charnwood said, 
“Probably no other speech of a modern 
statesman uses so unreservedly the 
language of intense religious feeling.” 
Listen and thrill to these words of 
Lincoln in that address: 

“With malice toward none; with 
charity for all; with firmness in 
the right as God gives us to see 
the right, let us strive on to finish 
the work we are in; to bind up the 
Nation’s wounds; to care for him 
who shall have borne the battle, 
and for his widow, and his orphan 
—to do all which may achieve and 
cherish a just and lasting peace, 
among ourselves, and with all 
Nations.” 

Who can resist the deep sympathy 
or the matchless eloquence of his letter 
to Mrs. Bixby, whose five sons were 
killed in battle? 

“T feel how weak and fruitless 
must be any word of mine which 


should attempt to beguile you from 
the grief of a loss so overwhelm- 
ing. But I cannot refrain from 
tendering to you the consolation 
that may be found in the thanks of 
the Republic they died to save. 

I pray that our Heavenly Father 
may assuage the anguish of your 
bereavement, and leave you only 
the cherished memory of the loved 
and lost, and the solemn pride that 
must be yours, to have laid so cost- 
ly a sacrifice upon the altar of 
Freedom.” 

And the majestic language of the 
Gettysburg Address is that of the King 
James Bible and Shakespeare. 
“Four score and seven years ago 
our fathers brought forth on this 
continent, a new nation, conceived 
in Liberty, and dedicated to the 
proposition that all men are cre- 
ated equal.” 
You remember the rest. The Gettys- 
burg Address is part of our American 
tradition and deserves a permanent 
place in the literature of all democratic 
peoples. 

It is indeed a sublime truth that 
those who exercise civil power receive 
their authority from God and Abraham 
Lincoln, president of the United States, 
never forgot it. He had an intense be- 
lief in a vast and overruling Provi- 
dence. It was the credo upon which he 
campaigned for that high office. As 
a candidate he had said: “I know that 
there is a God and that He hates in- 
justice and slavery. I see the storm 
coming and I know that His hand is in 
it. If He has a place and work for me, 
and I think He has, I believe I am 
ready. I am nothing, but truth is every 
thing; I know I am right because I 
know that liberty is right, for Christ 
teaches it and Christ is God.” When in 
his first trying year in the White 
House, Lincoln proclaimed a National 
Fast Day for August 12, 1861, he 
wrote: 


“ec 


. it is fit and becoming in all 
people, at all times, to acknowledge 
and revere the Supreme Govern- 
ment of God...” 
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In his Proclamation of Thanksgiving, 
October 20, 1864, six months before his 
death, he said: 

. 1, Abraham Lincoln, presi- 

dent of the United States, do... 

appoint and set apart the last 

Thursday in November next as a 

day which I desire to be observed 

by all my fellow citizens wherever 
they may then be as a day of 

Thanksgiving and Praise to Al- 

mighty God the beneficient Cre- 

ator and Ruler of the Universe 

Altogether fitting then that on the 
day of Lincoln’s death, April 15, 1865, 
James A. Garfield, himself afterwards 
president and, like Lincoln, assassi- 
nated in Washington, should utter these 
words in a speech in New York: “God 
reigns, and the government at Wash- 
ington still lives.” 

If the doctrine which Lincoln as- 
serted were better known and accepted 
throughout the United States, there 
would be great improvement in our 
civil and political life. On the one hand, 
public officials would then recognize 
their grave obligation to act as God 
wills them to act,—for the welfare of 
the citizens, rather than for their own 
personal aims. On the other hand, the 
citizens would acknowledge in the laws 
of the land the decrees of God Him- 
self, speaking through those who gov- 
ern in His name. 

In Shakespeare’s play King Henry 
VIII, Cardinal Wolsey, who became the 
victim of his own arrogance and ambi- 
tion, as Lord Chancellor of England, 
dismissed by his king to die in dis- 
grace, sick and repentant, bares his 
heart to Thomas Cromwell, his confi- 
dential adviser and servant: 

“Cromwell, I charge thee, 

away ambition: 

By that sin fell the angels; how 

can man then, 

The image of his Maker, hope to 

win by it? 

Love thyself last: cherish those 

hearts that hate thee; 

Corruption wins not more than 

honesty. 


fling 


Still in thy right hand carry gentle 

peace, 

To silence envious tongues. Be just, 

and fear not: 

Let all the ends thou aim’st at be 

thy country’s, 

Thy God’s, and truth’s; then if 

thou fall’st, 

O Cromwell, 

Thou fall’st a blessed martyr! (So 

fell Lincoln!) 

O Cromwell, Cromwell! 

Had I but served my God with half 

the zeal 

I served my king, he would not in 

mine age 

Have left me naked to mine 

enemies.” 

When our Founding Fathers, 174 
years ago, drew up and adopted a 
charter, now recognized as one of the 
noblest documents of all time, they 
based its authority on Almighty God. 
In so brief a document, these men 
might have made but one reference to 
the Creator. But they wanted to ham- 
mer home truths which they feared 
others might discard, truths which 
they knew were fundamental to de- 
mocracy. Woven, therefore, into the 
texture of the Declaration of Inde- 
pendence are four significant sentences, 
two at the beginning and two at the 
end—for the Founding Fathers were 
well aware of the human tendency to 
remember best the beginning and the 
conclusion of any discourse. 

1. Note the wording of the first: 
“When in the course of human events, 
it becomes necessary for one people to 
dissolve the political bands, which have 
connected them with another, and to 
assume among the powers of the earth, 
separate and equal station to which the 
Laws of Nature and of Nature’s God 
entitle them, a decent respect to the 
opinions of mankind requires that they 
should declare the causes which impel 
them to the separation...” Our fore- 
fathers might have established their 
claims on the ‘‘Laws of Nature” alone. 
Instead, they emphasized the fact that 
the natural law itself depends upon 
God. 
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2. The second sentence is equally 
positive: “We hold these truths to be 
self-evident, that all men are created 
equal, that they are endowed by their 
Creator with certain’ unalienable 
Rights, that among these are Life, 
Liberty and the pursuit of Happiness 


3. Toward the end of the document, 
the Founding Fathers appeal, in their 
own words, “to the Supreme Judge of 
the World” for the rectitude of their 
intentions. 

4. The Declaration closes with the 
following statement: “And for the sup- 
port of this Declaration, with a firm 
reliance on the protection of divine 
Providence, we mutually pledge to each 
other our Lives, our Fortunes, and our 
sacred Honor.” 

Thus, as good Americans, we should 
believe that: 

1. God is the Creator of all men; 

2. Our rights and the rights of our 
fellow man are God-given, and for that 
reason alone no power on earth can take 
those rights away; 

3. As a personal creature of God, 
each of us is equal in the sight of God 
to every other person, and for that 
reason each of us is entitled to the 
equal protection of all of the laws of 
the land; 


4. Government is not man’s master; 
on the contrary, government is man’s 
servant, chosen by man to protect the 
God-given rights of mankind, and 
therefore, requires the citizen’s respect 
and support to succeed. 


Upon the firm foundation of these 
truths the glory and prosperity of our 
beloved country has risen steadily 
through the years as the crowning won- 
der of the world. These truths have 
made America great. Only these truths 
can keep America great. 

Who shall prevail? We who believe in 
the integration of the human person- 
ality, or our enemies who would dis- 
integrate it? We who believe that man 
is responsible for his own life and for 
his own immortal soul, or our enemies 
who would reduce man to an ox with 


no responsibility except to obey? There 
is the conflict none of us can avoid. It 
is the essential conflict of our time. If 
you want to be good Americans and 
preserve the blessings of liberty for 
yourselves and your children, then re- 
member the example of the greatest of 
our presidents, who in his public and 
private life acknowledged the supreme 
authority of God, and fervently, pray- 
erfully repeat his undying words, never 
more applicable than today. 


. that this nation, under God, 
shall have a new birth of freedom 
—and that government of the peo- 
ple, by the people, for the people 
shall not perish from the earth.” 
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NOTICE 


Pursuant to Article XII of the Integration Rule adopted by the Supreme 
Court of Florida March 4, 1950, notice is hereby given that the Board of Gov- 
ernors has authorized and directed and there has been filed a petition in said 


Supreme Court seeking approval of amendments to said Integration Rule in the 
following particulars: 


(a) In Article VIII, Section 4, line 5, strike the words “March 15th” and 
insert in lieu thereof the words: “May 15th’. 


(b) In Article XI, Section 1, line 41, following the word “filed’’, add the 
following sentence: “In every instance wherein the Board of Governors receives 
a report of a Grievance Committee recommending any action against any accused 
attorney, the Board of Governors shall afford such accused attorney a reasonable 
opportunity for a private hearing upon the charges, with the opportunity to the 
accused attorney to be heard and to present testimony and evidence’’. 


(c) In Article XI, Section 2, lines 4, 5 and 6 strike the words “Secretary- 
Treasurer of the Bar, who shall give written notification thereof to the Chief 
Justice’, and substitute in lieu thereof the words “Clerk of the Supreme Court”; 
make the period in line 6 a comma. 


(d) In Article XI, Section 4, in line 1 thereof strike the words “private or’, 
and the word ‘“as’’; and in line 2 thereof strike the words “the accused attorney 
may desire except that” and insert in lieu thereof the word “and”. 


(e) In Article XI, Section 7, line 2, following the word “member” insert the 
words “or members”’. 


This notice is published in The Florida Law Journal not less than twenty days 
prior to hearing upon said petition now set by the Supreme Court of Florida to 
be heard at 9:30 A. M., Monday, May 28, 1951, in the Supreme Court Room, 
Tallahassee, Florida. Copy of said petition may be obtained from the Secretary 
of The Florida Bar, Tallahassee, Florida. 


By order of the Board of Governors of The Florida Bar. 
JOHN M. ALLISON, President 
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TELEVISION AND THE LAW 


By JOHN W. WILLIS 


(Reprinted from the Michigan State Bar Journal) 

With television looming so large in the lives of the people of this country, numerous 
legal situations already have been presented to the courts. This article, prepared by a 
lawyer who is close to the picture, briefly outlines some of the problems that may 
come before the practitioner. The Bar Journal is happy to present this down-to-date 


picture of a current problem. 


The meteoric growth of television in 
the past few years has brought with 
it a host of problems. Not the most 
important of these, but nevertheless of 
interest and concern to the lawyer, are 
the legal questions which the new 
medium of communication raises. Is 
defamation by television libel, or slan- 
der, or what? Can a state censor mo- 
tion-picture films shown on television? 
Does a statute authorizing a political 
candidate to spend money for “radio” 
time justify payments for television 
appearances? Does a lease of a sports 
arena, which expressly grants “broad- 
casting” rights to the lessee, give him 
the right to telecast sports events? 
Many of the questions have not yet 
been answered; new ones continue to 
arise. It is the purpose of this article 
merely to touch some of the high spots, 
in an attempt to show the far-reaching 
effect of television on American law.! 

In emphasizing television, it is not 
meant to imply that all of the legal 
problems raised by TV’s older brother, 
radio, have been solved. Many of them 
are still in the air; some, such as the 
problem of property rights in sports 
events, are sharpened or complicated 
by television. 

The impact which radio and tele- 
vision together can have on existing 
legal concepts is illustrated by the 
decision in the Gardella case.2 Gar- 
della brought suit against the Com- 
missioner of Baseball and others, at- 
tacking the standard reserve clause in 
baseball employment contracts as a 
violation of the federal anti-trust laws. 
Back in 1922 the Supreme Court had 
held, in the Federal Baseball case,? 
that major-league baseball was not 
interstate commerce. The district court 
dismissed Gardella’s action on the basis 


John W. Willis is rated as one of 
the foremost authorities in the United 
States on the law of television. He 
not only has written extensively for 
over a dozen law reviews, but he also 
handles the assignments of editor of 
the Federal Communications Bar 
Journal and the Pike & Fischer Radio 
Regulation service. He also edits 
Federal Rules Service and Pike & 
Fischer Administrative Law. 

In addition to serving as a lecturer 
at Catholic University Law School, he 
is a member of the Washington, D. C. 
law firm of Fischer, Willis & Panzer. 


of the Federal Baseball decision.t The 
court of appeals reversed, 2 to 1. Judge 
Chase regarded the Federal Baseball 
case as controlling, but Judges Learned 
Hand and Jerome N. Frank were not 
convinced of its applicability under 
modern conditions, and both empha- 
sized the importance of radio and tele- 
vision broadcasts of games. Baseball 
broadcasts were unknown in 1922, and 
while telegraph accounts of games 
were sent across state lines at that 
time, the Supreme Court had not even 
mentioned this factor. “The differ- 
ence,” Judge Hand said, “between the 
telegraphing of that time and present- 
day radio or television, even though 
it were no more than a difference of 
degree—which it is not—would be so 
great as for practical purposes to 
make a difference in kind.” Judge 
Frank commented that today “the 
games themselves, because of the radio 
and television, are, so to speak, played 
interstate as well as intra-state .... 
The interstate communication by radio 
and television is in no way a means, 
incidental or otherwise, of performing 
the intra-state activities (the local 
playings of the games).” Television is 
a different thing from the broadcast- 
ing of accounts of games by telegraph; 


| | 
| 
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“that degree of difference, known to 
anyone who has ever sat at the receiv- 
ing end of a television set, is so great 
as to constitute a difference in kind.’ 

The Gardella case illustrates the 
effect television may have on legal prin- 
ciples which do not directly affect the 
medium itself. For the most part, how- 
ever, the questions raised have to do 
with fitting television into the existing 
common-law and statutory scheme. The 
question of property rights in telecasts, 
for example, is largely a common-law 
matter; other problems involve straight 
statutory construction. 

PROPERTY RIGHTS 

The subject of property rights has 
been ably discussed elsewhere,® and 
space does not permit any extended 
analysis at this point. Joe Louis v. 
Broadwood Hotel® is illustrative of the 
kind of cases that may arise. At the 
time of the Louis-Walcott fight in June, 
1948, several actions were brought to 
restrain public showing of television 
broadcasts of the fight. The Broad- 
wood Hotel case involved two defend- 
ants, a hotel and a _ motion-picture 
theatre, which had planned to present 
large-screen telecasts. Plaintiffs in- 
cluded Louis, Walcott, the Madison 
Square Garden Corporation, the Twen- 
tieth Century Sporting Club, Gillette 
Safety Razor Company (the sponsor), 
N.B.C. and the local television station. 
The complaint was based on various 
theories, and alleged that unauthorized 
use of the telecast by the defendants 
would constitute a wrongful and un- 
conscionable use of plaintiffs’ prop- 


erty and property rights, a violation of 
plaintiffs’ common-law property rights, 
a violation of the restrictive notice to 
be made prior to the broadcast, unfair 
competition, an unlawful use of plain- 
tiffs’ names, pictures and personalities 
and a violation of plaintiffs’ right of 
privacy. The court without opinion 
enjoined the hotel from showing the 
broadcast other than on a_ standard 
screen not larger than 18x 24 inches 
without admission charge or minimum 
or other special charge, and enjoined 
the theatre from showing it at all. 
The Louis cases are the only known 
instances of an attempt to prevent the 
exhibition of a television broadcast. In 
several cases, however, plaintiffs have 
sued to enjoin or to recover damages 
for the broadcasting of their perform- 
ances. An attempt by one Chavez, a 
professional boxer, to enjoin telecast- 
ing of a match was unsuccessful, the 
court holding that the right of privacy 
was not involved and that the owner 
of the stadium had the right to tele- 
vise the match.§ An action for dam- 
ages by members of an “aquacade” 
against a television station which had 
allegedly made a motion-picture film 
and television representation of plain- 
tiffs’ act was likewise dismissed; the 
court held that any right of privacy 
had been waived, that recovery could 
not be had on quantum meruit and 
that any television or motion picture 
rights belonged to the club or _ pro- 
moter and not to the performers. 
Similar questions are raised by suits 
recently brought by Jack Sharkey as 
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the result of a telecast of an old fight 
film, and by Irene Castle as a conse- 
quence of a showing of a 1913 film of 
a dance by Vernon and Irene Castle. 


DEFAMATION 

The classification of defamation by 
television involves both common-law 
questions and problems of statutory 
interpretation. Whether defamation by 
radio is libel, or slander, or something 
sui generis igs a point on which courts 
have disagreed and over which com- 
mentators have battled for years.'!” 
Now television introduces further com- 
plications. In the only case on point, 
a federal court recently held extem- 
poraneous defamation over television to 
constitute slander and not  libel.!! 
While defamation by talking picture 
has been regarded as libel,!* the court 
did not accept the analogy, but rather 
followed what is apparently the New 
York law on radio defamation.'* Only 
three states have enacted legislation 
dealing with the difference between 
libel and slander as it affects broad- 
casting,'* but all of these statutes avply 
by their terms to television as well as 
to aural radio.'° Statutes relating to 
liability of a broadcaster for defama- 
tory matter broadcast over the station 
will presumably apply to both aural 
and television stations; there would 
seem to be no reason for making a dis- 
tinction in this situation. 

Except for the atypical cases of pub- 
lic performers referred to above,'® no 
cases involving the “right of privacy” 
as it applies to television have yet 
reached the courts. Probably the mat- 
ter will be handled, when it does arise, 
in about the same way that it has been 
in connection with newspapers, maga- 
zines, motion pictures and radio. Tele- 
vision does, however, raise some unique 
problems, and lawyers for the networks 
and the individual stations have night- 
mares about the litigation which might 
arise out of an over-zealous camera- 
man’s focusing on some citizen in a 
compromising position at a_ baseball 
or in a nightclub.'* 

Whether a state may censor films 


shown on television was the issue re- 
cently before the Third Circuit Court 
of Appeals in Allen B. DuMont Lab- 
oratories, Ine. v. Carroll.18 The Penn- 
sylvania State Board of Censors in 
January, 1949, adopted a_ regulation 
requiring all motion picture films, reels 
or views intended for projection or 
broadcast by television in Pennsylvania 
to be submitted for censorship pur- 
poses. The court held the regulation 
invalid on the ground that Congress 
had ‘occupied the field” of television 
broadcasting to the exclusion of any 
state regulatory power. The district 
court had also held that the regula- 
tion wouid constitute an undue and un- 
reasonable burden on interstate com- 
merce, but the court of appeals did 
not pass on this point. Other states 
which censor films have not yet tackled 
the problem of television broadcasts, 
although bills have been introduced to 
amend the Ohio statute. 
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Television has also invaded the 
battlefield of landlord-tenant law. At 
the present stage of development in 
the art, television sets generally re- 
quire an outdoor antenna, and _ it 
requires little imagination to see what 
problems this may raise when twenty 
or thirty tenants of an apartment 
building all want to erect their own 
antennas. There has been a good deal 
of litigation on the subject in New 
York City, with a few cases reported 
from other areas. For the most part 
the courts have upheld the landlord’s 
right to control the erection of aerials 
on his property, and the federal rent 
control authorities have allowed land- 
lords to make an extra charge for per- 
mission to erect antennas. Several 
bills have been introduced in recent ses- 
sions of the New York legislature to 
regulate the matter, generally in the 
interest of tenants and with little re- 
gard for the rights of the landlord, but 
no action has been taken on any of 
them.!9 


The applicability of existing statutes 
to television raises interesting prob- 
lems. The general rule of statutory 
construction is “that a statute, ex- 
pressed in general terms and words of 
present or future tense, will be applied, 
not only to situations existing and 
known at the time of the enactment, but 
also prospectively to things and con- 
ditions that come into existence there- 
after.”2" Thus the automobile was in- 
cluded within general statutes applying 
to stage coaches, carriages, etc.;7! radio 
broadcasting was brought under the 
copyright law;?* talking pictures came 
within laws on motion pictures,?? and 
telephones came within statutes apply- 
ing to the telegraph.7+ On the other 
hand, “where the language of a statute 
is expressly made applicable to a par- 
ticular situation or thing, or to one 
species of a larger group, subsequent 
events will have no effect to enlarge the 
meaning of the statute.”*° Each case 
must stand on its own feet, and the 
“legislative intent” must be determined 
in the context of the particular circum- 
stances. 


LEGISLATIVE INTENT 
In State of Florida v. City of Jack- 
sonville the Florida Supreme Court was 
faced with the question whether a 1925 
statute authorizing Jacksonville to ac- 
quire, construct, own and operate “radio 
broadcasting stations’ was broad 
enough to cover a proposed television 
station. The trial court had found, on 
the basis of evidence, that television 
was a new phase of radio broadcasting. 
The Supreme Court on January 5, 1951, 

affirmed this holding, saying: 


“While the general rule is that the 
words of a statute should ordinarily 
be taken in the sense in which they 
were understood at the time the 
statute was enacted, the rule is sub- 
ject to the well-accepted qualification 
that where the statute to be construed 
is couched in broad, general and com- 
prehensive terms and is prospective 
in nature, it may be held to apply to 
new situations, cases, conditions, 
things, subjects, methods, persons or 
entities coming into existence since 
the enactment of the statute; pro- 
vided they are in the general class as 
those treated in the statute, can be 
reasonably said to come within the 
general purview, scope, purpose and 
policy of the statute, and there is 
nothing in the statute indicating an 
intention that they should not be 
brought within its terms.” 


In Philadelphia Retail Liquor Deal- 
ers Association v. Pennsylvania Liquor 
Control Board*® the Pennsy!vania 
Supreme Court was faced with the 
auestion whether the Pennsylvania 
Liquor Control Act of 1933, which au- 
thorized and directed the Liquor Con- 
iral Board to require an amusement 
permit for a tavern offering “dancing, 
theatricals, floor show or moving picture 
exhibitions of any sort’, covered the 
exhibition of television in a tavern. The 
court held that it did. The question was 
one of legislative intent, and the legis- 
lature intended to place under the 


Board’s supervision and control enter- 
tainment of certain general types in 
licensed establishments. The fact that 
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television was practically unknown in 
1933 was of no significance. 


“The appellants argue that, be- 
cause television was unknown or, at 
least, not practicably usable, when 
the Liquor Control Act and its per- 
tinent amendments were enacted, the 
legislature could not have intended 
to subject to the Board’s supervision 
and regulation exhibitions by tele- 
vision. The contention is without 
merit. In Commonwealth v. Quaker 
City Cab Co., 287 Pa. 161, 134 A. 
404, the question was whether a taxi- 
cab company was liable for the gross 
receipts tax which Section 23 of the 
Act of June 1, 1889, P.L. 420, 431, 
imposed upon ‘transportation com- 
panies’. Although taxicabs were un- 
heard of when the Act of 1889 was 
passed, such a company was held 
(29 Dauphin 90) to be a ‘transpor- 
tation company’ within the intent of 
the Act and, therefore, liable for the 
tax. In affirming, this court said 

(pp. 165-166),—‘True, taxicab com- 
panies are not mentioned for the 
obvious reason that in 1889 there 
were none. But the statute is pros- 
pective and expressed in broad 
language so as to embrace such com- 
panies when formed and operated as 
common carriers. “A general law 
may, and frequently does, originate 
in some particular case or class of 
cases which is in the mind of the 
legislature at the time, but so long 
as it is expressed in general language 
the courts cannot, in the absence of 
express restrictions, limit its appli- 
cation to those cases, but must apply 
it to all cases that come within its 
terms and its general purpose and 
policy. Hence statutes framed in 
general terms apply to new cases that 
arise, and to new subjects that are 
created, from time to time, and which 
come within their general scope and 
policy .. .”: 25 R.C.L. p. 778.’ In 


the Quaker City Cab Co. case, this 
court also quoted with approval from 
Commonwealth v. Hawkins, 14 Dist. 
Rep. 592, where Mr. Justice Frazer, 


. , Inconstruing a state of 1868 
authorizing municipal imposition of 
a license fee on ‘wagons, carts, cars, 
drays, coaches, omnibuses and every 
other description of carriages,’ held 
that the terminology embraced auto- 
mobiles and that it was ‘not material’ 
that they were unknown when the 
statute was enacted .. .” 
The statute was subsequently amended 
to exclude television, but litigation is 
pending as to the constitutionality of 
the license tax for the three years prior 
to the repeal.?5 

Gautier v. Pro-Football, Ine.*” in- 
volved the application of the New York 
Civil Rights Law to a television broad- 
cast. The law gives a right to damages 
to “any person whose name, portrait 
or picture is used within this state for 
advertising purposes or for the pur- 
poses of trade without ... written con- 
sent first obtained .. .” Plaintiff, a 
theatrical performer, put on an act be- 
tween the halves of a professional foot- 
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ball game in Washington, D. C. The 
performance was telecast, without his 
consent, over a New York station. The 
court held that the law applied, saying 
that “The fact that the defendants in 
this case used a television camera in- 
stead of a motion picture camera for 
the projecting of plaintiff’s picture, 
makes no difference.” The broadcast 
took place in New York within the 
meaning of the law. 

A question has recently been in- 
formally raised as to whether the 
provision of the Pennsylvania Election 
Law, permitting a candidate or party 
to expend money for “radio time”, 
justifies expenditure for television. The 
broad interpretation given the Liquor 
Control law in the case quoted above, 
however, would seem to be applicable to 
the Election Code as well. 

In Minnesota, the Attorney General 
was asked to rule on whether the State 
Athletic Commission would have juris- 
diction over a private boxing exhibition 
put on solely for the television audience. 
The applicable statute gives the Com- 
mission “charge and supervision of all 
boxing and sparring exhibitions held in 
the state” and authorizes it to issue 
licenses. The Attorney General held 
that a license would be required. The 
word “exhibition” is not limited to cases 
where the onlooker is present in person; 
a television broadcast is an ‘“exhibi- 
tion”.8° Whether this interpretation of 
the law would give the Commission any 
control over the telecasting of a match 
otherwise licensed by it for regular 
public exhibition 1s another question. A 
bill introduced in the California legis- 
lature in 1949 would have given the 
California Athletic Commission author- 
ity over contracts granting broadcast- 
ing, television or “movie” rights, but it 
was not enacted.*! The Commission has 
nevertheless proposed issuance of a rule 
requiring its approval of all such con- 
tracts, and the matter is currently 
under consideration. 

In New York, the Attorney General 
has ruled that under certain conditions 
the making of contracts to maintain 


television receivers in workable order 
and to replace parts constitutes doing 
an insurance business within the mean- 
ing of the insurance law."= 

Legislation to take care of completely 
new problems raised by television has 
been limited in scope. The only matter 
on which there has been widespread 
legislative activity is the prohibition of 
television receiving sets in automobiles. 
More than a dozen states have passed 
laws on this subject, almost all of them 
prohibiting the installation of a receiver 
within view of the driver.*? A recent 
New Jersey law imposes a 5°, tax on 
the sale of television, motion picture 
and radio rights in connection with box- 
ing and wrestling performances.** 
Similar legislation was proposed in 
California and the District of Colum- 
bia in 1949, but not enacted.?* New 
York has imposed such a tax since 1937, 
and the statute was amended to refer 
to television as far back as 1941.26 A 
Duluth ordinance prohibits television in 
certain establishments licensed to sell 
liquor.?* 

The effect of television on contracts 
between private parties raises different 
issues. The question in interpreting a 
contract is ‘the meaning of the writing 
at the time and place when the contract 
was made,” in the light of the surround- 
ing circumstances.** In Century Ath- 
letic Club v. Norman the parties in 
1943 had made a lease of a sports arena 
for a period beginning in April, 1946. 
The lease gave the tenant the privilege 
of “broadeasting” boxing matches. The 
trial court held that the tenant had the 
right not only to broadeast by aural 
radio, but also to televise the matches. 
The court reasoned that the right to 
televise must belong either to the land- 
lord or to the tenant, but that the 
parties could not have intended that the 
right to broadcast aurally should be in 
the tenant and the right to broadcast by 
television in the landlord. Since tele- 
vision was not commercially available 
in 1943, the tenant could not be ex- 
pected to have guarded against it. The 
right to televise belonged to the tenant 
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by inference, since it was an extension 
or enlargement of its right to broadcast 
aurally, and did not involve any incon- 
sistency with the other things the 
tenant was permitted to do under the 
lease.** The appellate court reversed. 
Telecasting is not included in any dic- 
tionary definition of “broadcasting”, 
and when the parties used the word 
“broudcast” they were thinking only of 
aura! broadcasting and not of television. 
The contract was to be read as of the 
time it was made, 1943, and at that 
time at least, “broadcasting” for com- 
mercial purposes meant radio broad- 
casting and only that. It was _ not 
correct to assume that the television 
rights had to be in one party or the 
other: it was entirely possible to hold 
that neither party had the rights, i.e. 
that neither could televise the bouts 
except by bargain with the other.” 

In another case the court held that 
a contract granting the exclusive 
right to make, sell, exploit, lease, 
license. rent and exhibit positive prints 
with sound in biack and white in six- 
teen and eight millimeter sizes made 
from described 35 millimeter 
size black and white negatives, non- 
theatrical only” did not grant “‘tele- 
vision” rights and that the party did 
not have them.?!' Questions of interpre- 
tation of contract are also likely to be 
raised in connection with television 
rights to old motion pictures, plays, etc., 
but as vet none of these cases has 
reached the stage of judicial decision. 

Like the automobile, television is 
here to stay. Sooner or later, almost 
every lawyer will have profes- 
sional contact with it. Many of the 
problems it raises can be solved by 
analogy to existing principles; others 
will require new legislation. In any 
event, television cannot be ignored. 
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word “statement”’. 

16. See Notes 8, 9, supra. 

17. See Poland, Television and Torts, 
15 Mo. L. Rev. 48 (1950); Yoder, Be Good! 
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Television’s Watching, Saturday Evening 
Post, May 14, 1949, p. 29. 

18. 184 F. (2d) 153 (C.C.A. 3rd, 1950) 
aff’g. 86 F. Supp. 813 (E.D.Pa. 1949). See 
10 Fed. Comm. Bar J. 193 (1949). 

19. The cases are collected and the 
legislation discussed in 10 Fed. Comm. 
Bar J. 201 (1949). 

Regulation of television aerials in the 
interest of the New York Fire Depart- 
ment has recently been suggested. 

20. 2 Sutherland, Statutory Construc- 
tion (3d ed. by Horack, 1943) 509. See 
Cain v. Bowlby, 114 F. (2d) 519 (C.C.A. 
10th, 1940), cert. den. 311 U.S. 710 (1940) 
(good discussion) . 

In Gaiser v. Buck, 203 Ind. 9, 179 N.E. 
1, 82 A.L.R. 1348 (1932) the court said: 
“Had the subject of this section of the 
Constitution been ‘dogs’ instead of banks 
and had ‘collies’ and ‘fox hounds’ only 
existed in Indiana up to the time of its 
adoption (and had such dogs been men- 
tioned in other sections of the article) 
the section if it required the muzzling of 
‘all dogs’, would clearly apply to ‘bull 
dogs’ subsequently coming into the state.” 

21. Cain v. Bowlby, supra; Sutherland, 
op. cit. supra, 510. 

22. Jerome H. Remick & Co. v. Ameri- 
can Automobile Accessories Co., 5 F. (2d) 
411, 40 A.L.R. 1511 (C.C.A. 6th, 1925), 
cert. den. 269 U.S. 556 (1925). 

23. In re Fox Film Corp., 295 Pa. 461, 
145 Atl. 514, 64 A.L.R. 499 (1929). 

24. Attorney General v. Edison Tele- 
phone Co. of London, L.R. 6 Q.B. Div. 244 


(1880) ; Wisconsin Telephone Co. v. Osh- 
kosh, 62 Wis. 32, 21 N.W. 828 (1884). 

25. Sutherland, op. cit. supra, 511. See 
Mills v. County of St. Clair, 8 How. 569 
(1850) ; McBoyle v. United States, 283 U. 
S. 25 (1931). 

26. 360 Pa. 269, 62 A. (2d) 53 (1948). 

27. 360 Pa. 273-274 (1948). 

28. See Pa. Stats. 1949, Act No. 245; 
Cavanaugh v. Gelder, 364 Pa. 361, 72 A. 
(2d) 85 (1950), cert. den. 71 S. Ct. (1950). 

29. 6 Pike & Fischer Radio Regulation 
2024 (N.Y. City Court, 1950). 

30. Opinion of September 12, 1949, 10 
Fed. Comm. Bar J. 232 (1949). 

31. See 10 Fed. Comm. Bar J. 
(1949). 

32. Opinion of July 1, 1949, 10 Fed. 
Comm. Bar J. 158 (1949). ° 

33. 10 Fed. Comm. Bar J. 215 (1949). 
Virginia and Rhode Island have subse- 
quently enacted laws. A bill was iniro- 
duced in Michigan in 1949 but not 
enacted. 

34. Assembly Bill No. 237 (1950:. 

35. See 10 Fed. Comm. Bar J. 
(1949). 

36. 65 McKinney Consol. Laws $9127. 

37. 11 Fed. Comm. Bar J. 48 (1950). 

38. 3 Williston, Contracts (rev. ed.) 
1780, $618. See also 629. 

39. 10 Fed. Comm. Bar J. 26 (1949>. 

40. Norman v. Century Athletic Club, 
69 A. (2d) 466 (Md. 1949). 

41. Weiss v. Hollywood Film Enter- 
prises, Inc. (Cal. Super. Ct., June 10, 
1949). 
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INTRODUCTION TO PRETRIAL CONFERENCE 


By GEORGE JOHN MILLER, Professor of Law, University of Florida 


The impatience of the layman with 
the toils, delays and expense of the law 
needs no emphasis on this particular 
occasion. Some of this impatience is 
justified. It is sensed by every in- 
formed attorney, who can hardly fail 
to note the growing tendency of our 
potential clients to resort to arbitra- 
tion, administrative agencies, and the 
like, coupled with the steady encroach- 
ment of real estate salesmen, accoun- 
tants, and others, into what the lawyer 
has long considered his bailiwick. The 
lawyer has no vested interest. He will 
enjoy popularity for as long, and only 
for as long, as his results, judged on 
an overall basis, strike the public as 
worth while. 

The practice of law is a profession; 
and it should be maintained on that 
level in its ethical standards and pre- 
cision of performance. Its raw mater- 
ial, however, is group life; and most of 
the people that it affects are not pro- 
fessional men. They want what they 
call justice, which in varying propor- 
tions in different fields of law com- 
bines predictability, approval of result 
when judged by hindsight, and speed 
in the attainment. They have never pre- 
cisely defined justice—neither have we, 
I might add—but the element of speed 
is readily measured. Accordingly the 
lack of it is specifically criticized. In 
each generation we strive to raise our 
degree of approach to each of the com- 
ponents of justice; but we tend in the 
process to neglect speed. Hence the 
standard comment that lawyers are by 
nature conservative. I believe that we 
should be ever thus; but we need not 
run this notion into the ground—which 
we are in a fair way of doing at pres- 
ent. 

The presentation you are about to 
witness is a step toward increasing 
speed, without sacrificing the other 
vital factors, in our efforts to satisfy 
the layman. The sooner we visualize 
him as a businessman personally and 
directly interested in the outcome of 


A practical demonstration of pretrial confer- 
ence was presented to a large and enthusiastic 
audience on March 23 at the 1951 Florida Bar 
Convention by The Honorable C. E. Chilling- 
worth, Circuit Judge for the Fifteenth Judicial 
circuit of Florida, Fred O. Dickinson, Jr., Har- 
old G. Maass and Paul G. Rogers, of the West 
Palm Beach Bar, and Mrs. Freda McEwen, Fif- 
teenth Circuit Court Reporter. The script, based 
on American Bar Association presentations, was 
edited and adapted by President John T. Wig- 
ginton and the participants. Dr. George Join 
Miller, Professor of Law, University of Florida, 
gave a brief introduction. 


the legal process, instead of regarding 
him as an amused and occasionally 
thrilled spectator at a running battle 
among legal eagles, the closer we shall 
come to fulfillment of our true mission 
in society. 

At this point I am going to take you 
back to the reign of Edward II, because 
such a seemingly dilettante excursion 
has a direct bearing on our subject. 
Obviously the specific issue or issues 
occasioning the fight—and it is pre- 
cisely that to the layman—cannot be 
left to the vagaries of casual memory 
influenced by prejudice, of ignorance 
of community rules of conduct, and 
perhaps even of deliberate falsifying. 
Rules of procedure are essential, wheth- 
er to the layman in business, to the 
scientist in the laboratory, to the phil- 
osopher in his den, or to the lawyer in 
the courtroom. 

Pleadings, in Anglo-American law, 
were originally oral.' They were 
reached sharply and directly in court; 
and the judge participated by presid- 
ing at their formulation. They were 
taken down laboriously in longhand, 
and were known as the plea rolls. The 
lack of shorthand and _ typewriting 
eventually prompted the filing of plead- 
ings beforehand, in longhand of course; 
but whereas speed in what we should 
today call transcription of the record 
was improved, speed in reaching re- 
joinder of issue suffered a great loss. 
The lumbering, dinosauric progress of 
writ, count, plea, reply, rejoinder, re- 
butter—and what not ad nauseam— 
gave the prize to the master-dodger 
when submitted at long range in writ- 
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ing. All this may have been a keen in- 
tellectual stimulus to the lawyer; but 
it was a distinct source of annoyance 
to the layman, who had to finance this 
shadow-boxing. 

Today we are returning, from a func- 
tional standpoint, to the process of oral 
pleading with the judge presiding, at 
what we now call pretrial conference. 
Indeed, we are improving on the old 
oral pleading. With the advent of our 
new Common Law Rules last year, as 
President Wigginton has so aptly sum- 
marized the transition, “The emphasis 
has thus been shifted from the problem 
of pleading to the problem of proof.’ 

I repeat that we have gone well be- 
yond the old writ, supported by the 
story elaborating it—called “count” 
from the French conte, meaning tale— 
and answered by the plea. Today there 
are three great tools leading to joinder 
of issue in the practical sense, that is, 
agreement as to the governing points 
of law, or as to the decisive conclusions 
of fact to be reached on the basis of 
the evidentiary facts by the jury on the 
law side or by the chancellor in equity. 
These are deposition and discovery, the 
various pretrial motions, and pretrial 
conference. This conference presup- 
poses, relies upon, and crystallizes the 
effective harvest reaped from these 
other pretrial procedures, including of 
course the simple, basic pleadings. 

The goals of pretrial conference are 
in a broad sense fourfold: first, deline- 
ation of the real issues; second, simpli- 
fication of the introduction of the evi- 
dentiary facts; third, familiarization 
of the judge and counsel with the spe- 
cific matters requiring trial; and 
fourth, settlement. Opinions differ on 
the relative emphasis to be accorded 
each of these aims, but all are recog- 
nized as important. Let us now have a 
quick look at each. 

Every lawyer knows only too well 
that his client not infrequently, and 
usually in all honesty, fails to tell him 
all the relevant facts. Again, the pro- 
ceeding may be a “strike” suit, that is, 
one brought merely to harass the ad- 
versary and with no expectation of vic- 


tory on the merits. And of course, even 
among us lawyers, we sometimes pro- 
ceed on an erroneous view of what the 
law is. If the whole case is going to 
“blow up” anyhow, all persons con- 
cerned, including counsel of repute, are 
better off if this happens before trial. 
And at the very least, the wheat is 
separated from the chaff. 

Informality at the conference is the 
keynote with many judges. This is not 
to say, however, that the conference is 
just a casual chat. The attorneys are 
instructed to come to it as fully pre- 
pared on both the facts and the law as 
they would be at the trial. The judge 
may, and does, interrogate them with 
a view to arriving at those key allega- 
tions of fact actually and in good faith 
controverted. The result in many in- 
stances is that the merits of the case 
are not precisely what one counsel, or 
perhaps even both counsel, supposed 
them to be. Should the real issue prove 
to be one of law, no further time need 
be wasted on facts. Or, if one side has 
in reality little or no evidence to sup- 
port his vital allegations of fact, dis- 
posal on motion for summary judgment 
is in order—and incidentally, this mo- 
tion can profitably be made before the 
conference. If the conference brings to 
light defects in the pleadings, amend- 
ments at this stage are liberally allowed 
so as to produce a head-on collision. 

A pretrial order is essential; and the 
written pleadings are merged in or su- 
perseded by it. The judge dictates it in 
the presence of counsel, and both of 
them study it and sign it. In short, we 
are returning to the old oral develop- 
ment of the pleadings before the judge, 
with the great advantage of acquiring 
an adequate basis for their fina! formu- 
lation by the use of deposition and dis- 
covery and of preliminary mctions. 

Hand in hand with this delineation of 
the real issues goes simplification of 
introduction of evidence. Counsel can 
then and there either proffer for the 
record or stipulate as to the authen- 
ticity of basic contracts, statements of 
account, medical and hospital bills, of- 
ficial reports, deeds, property settle- 
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ment agreements, blueprints, maps, and 
numerous other physical exhibits. They 
can save, of course, any objections as to 
the relevancy or materiality of these. 
They can limit the number of costly ex- 
pert witnesses per side to be called at 
the trial. In other words, they stream- 
line the trial. 


As a third goal, counsel on both sides 
and the judge become thoroughly famil- 
iar with the cause. If an involved and 
essential point of law crops up, the 
judge can study it in advance of the 
trial and can ask for memoranda of law 
on it. In any event, he ascertains defi- 
nitely just what field of law he will be 
in at the trial; and counsel enter the 
final round fully prepared, with the 
virtual assurance of no surprise attack 
on the flank. 


Finally, once the true worth of each 
side of the case can be intelligently 
estimated, counsel often go out and 
settle it. The judge may, if requested, 
start the ball rolling by suggesting 
some compromise. He must of course 
be on his guard not to play the role of 
the proverbial bull in the china shop. 
But at least counsel have an opportu- 
nity to get together without the tradi- 
tional fear of indicating a weak case by 
volunteering a basis for settlement. 


Whether the parties should attend 
the pretrial conference is debatable. 
Some judges prefer to have them pres- 
ent, so that they will not feel that the 
legal solons have “put one over on 
them.” Other judges desire the presence 
of counsel alone, so that neither attor- 
ney will feel the call to demonstrate to 
his client what a grand old fighter he 
is. 


In conclusion, pretrial conference is 
on the march. While time does not 
permit citing the figures, this excellent 
procedural device is already in wide use 
throughout the United States. It defi- 
nitely makes major inroads on the 
greatest nemesis of the judiciary—the 
over-crowded docket. Those that have 
tried it would not give it up today under 
any circumstances. We _ Floridians 
should make fuller use of it, especiaily 


inasmuch as it must be scheduled if the 
judge or either party wishes it.* 


You are now going to see how it ac- 
tually works. (The pre-trial conference 
then proceeded. ) 


Footnotes to Introduction to Pretrial 
Conference 

1. See Nims, Pre-TriaL 6-8 (1950); 25 
HA.Lssury, LAWS OF ENGLAND 234, n.(a) 
(2d ed., Hailsham, 1937). 

2. Those interested in pursuing this tech- 
nique are referred to Nims, PRE-TRIAL 
(1950), a scholarly, practical discus- 
sion, with a complete bibliography at 
pp. 309-319, to be reviewed in 4 U. oF 
Fra. L. Rev. (1951) ; Chillingworth and 
White, Pretrial Conferences in Florida, 
to appear shortly in 4 U. or Fra. L. 
Rev. (1951); Fee, Justice in Search 
of a Handmaiden, 2 U. or Fta. L. Rev. 
175 (1949). 

3. New Florida Common Law Rules, 3 U. 
oF Fa. L. REv. 1, 32 (1950). 


4. Pra. C. L. R. 16; Pua. Eq. R. 77. 
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Committee Reports 


RULES OF CIVIL PROCEDURE 
(Report by Chairman W. O. Mehrtens) 

As Chairman of the Committee on 
Rules of Civil Procedure, I have the 
honor of submitting the annual report 
of the activities of that Committee for 
the current year. 

Last year your Committee, together 
with the Florida Supreme Court Com- 
mittee. was successful in having the 
Supreme Court of Florida adopt the 
new Florida Common Law and Equity 
Rules to become effective January 1, 
1950. 

The Committee endeavored to obtain 
a state-wide comment and criticism by 
both attorneys and Judges regarding 
the rules. 

As a result, the Committee found 
widespread confusion and some dissat- 
isfaction arising from the rules. Pri- 
marily, this dissatisfaction and confu- 
sion centered around Common Law Rule 


numbers. 
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13 and its equivalent—Equity Rule 33 
relating to defenses; Common Law Rule 
31, requiring jury trials to be demand- 
ed in the initial pleading, and Common 
Law Rule 41, relating to motions for 
new trial. 

A Sub-Committee of the Committee 
was set up to study the problems rela- 
tive to the revision of the Common Law 
Rules and a second Sub-Committee was 
set up to make the same study regard- 
ing the Equity Rules. In addition, the 
entire Committee endeavored to con- 
form the Common Law Rules and the 
Equity Rules so that the practice would 
be identical in both Common Law and 
Equity. 

Considerable time was devoted to 
this work by both Sub-Committees. 
Meetings of the entire Committee were 
held and finally a joint meeting be- 
tween this Committee and the Supreme 
Court Committee was held in Tallahas- 


Los Angeles 36, California 
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see. As a result of this study and the 
various meetings, this Committee has 
recommended to the Florida Supreme 
Court Committee that the following 
changes be made in the present rules. 
Common Law Rule 13 and Equity 
Rule 33: 

Considerable criticism was directed 
toward the present Rules’ requirement 
that motions to dismiss be filed within 
ten days. The Committee has recom- 
mended that this provision be elimin- 
ated and that any defensive pleadings 
be filed within twenty days. 

It is likewise recommended that the 
Rules be changed so that the filing of 
a motion, including a motion for a more 
definite statement or motion to strike, 


will toll the time for further pleading . 


until the motion has been disposed of. 

There is a widespread divergence of 
opinion as to constructive service— 
some of the questions being whether 
the notice must specify a date to “ap- 
pear,” as required by the statute, in 
view of the fact that appearance days 
no longer exist? When must the ‘10 
day” motions be served under construc- 


tive process and when must the answer _ 


be served in such cases? In order to 
dispose of these questions, the Com- 
mittee has suggested that the Rule be 
changed so as to require the defendant 
to serve his answer within twenty 
days after service of the summons and 
complaint upon him or not later than 
the date fixed in a notice by publica- 
tion, which date shall be not less than 
twenty-eight nor more than sixty days 
after the first publication of the notice. 
Motions must, of course, be filed with- 
in the same time if the Committee’s 
suggestion of amendment abolishing 
the ten day rule be adopted. It is the 
Committee’s opinion that the proposed 
amendments will constitute an im- 
provement and eliminate much uncer- 
tainty and confusion. 
Common Law Rule 31: 

The present rule requires the par- 
ties to ask for a jury trial in their first 
pleading. Sometimes they do not at 
the time have sufficient information 


in order to decide whether to demand 
or waive a jury trial. The Committee 
has recommended that the present rule 
be eliminated and that a rule substan- 
tially the same as the Federal Rule be 
substituted therefor so that any party 
may demand a jury trial at any time 
not later than ten days after the ser- 
vice of the last pleading directed to 
such issues. It is further provided that 
the failure to serve such a demand 
constitutes a waiver of trial by jury; 
that if so waived, a jury trial may not 
be granted without the consent of the 
parties and that if made, a demand for 
jury trial may not be withdrawn with- 
out consent of the parties. 
Common Law Rule 41: 

The present Common Law Rule 41 is 
a variation from and slight improve- 
ment on Section 54.24, F. S. 1949. It 
does not appear to the Committee that 
any reason can be assigned for retain- 
ing any part of this technical remnant 
of earlier years. Under the present 
Rule, the motion for new trial shall be 
made by filing the same in writing with 
the Trial Judge; whereas the existing 
statute provides that the motion shall 
be filed “‘in the court.” The time is lim- 
ited to four days, with provision for an 
extension to fifteen days, and the mov- 
ant must serve the motion, together 
with a three days’ notice of the pres- 
entation and hearing on the motion, 
before presenting it. The presentation 
of the motion had to be within the 
fifteen day period under the statute. 


The Committee has recommended the 
adoption of a Rule essentially similar to 
the present Federal Rule under which 
there is no essential difference between 
the presentation of a motion for new 
trial and other motions. The motion 
must be served not later than ten days 
after the rendition of the verdict. The 
grounds for the motion are not to be 
limited to matters in pais and all er- 
rors of the record proper may be in- 
corporated in such motion. 

It is the Committee’s opinion that 
the proposed amendment will elimin- 
ate the unnecessary technicalities and 
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tricky potentialities existing under the 
present Rule. 
Equity Rule 1: 

The Committee has proposed that 
this Rule be amended so as to make 
the form of process identical in both 
Common Law and Equity cases. 

Equity Rule 33: 

The Committee has proposed that 
Equity Rule 33 be amended by substi- 
tution therefore amended Common Law 
Rule 13 recommended by the Commit- 
tee. 

Equity Rule 45: 

The Committee has proposed that 
this Rule be amended by adding there- 
to a new paragraph permitting the in- 
terrogation of any unwilling or hostile 
witness by leading questions, permit- 
ting the party to call an adverse party 
to interrogate him by leading questions 
and to contradict him and impeach him 
in all respects as if he had been called 
by the adverse party. 

The addition of this proposed amend- 
ment will conform the equity practice 
to the existing common law practice. 

Proposed Legislation 

The Committee further recommends 
the following proposed legislation: 

(a) That Section 48.09, F. S. 1949, 
be amended to read as follows: 

48.09 Notice to appear, return 
day.—The notice to appear shall 
require the defendant to serve up- 
on the plaintiff or plaintiff’s at- 
torney, whose name and address 
shall appear in, or be annexed to, 
said notice, a copy of his written 
defenses, and to file the original 
thereof with the clerk of the court 
in which the cause is pending, on 
a day certain fixed in the notice, 
which shall be not less than 28 days 
nor more than 60 days after the 
date on which the first publication 
shall be made. 

(b) That Section 48.14, F. S. 1949, 
be amended to read as follows: 

48.14 Decrees pro confesso and 
default judgments.—If the defend- 
ant shall fail to file his written de- 
fenses and a certificate or proof 


of service thereof on the plaintiff 
or plaintiff’s attorney, on or be- 
fore the return date fixed in the 
notice to appear, and thereafter re- 
mains in default, the clerk shall, at 
any time, upon the filing of proof 
of publication or posting of said 
notice, and at the request of the 
plaintiff, enter a decree pro confes- 
so or default judgment against said 
defendant, which decree or judg- 
ment shall be recorded as are other 
orders. 

(ec) That Sub-Section (3) of Sec- 
tion 59.02, F. S. 1949, be amended as 
follows: 

(3) Interlocutory Orders and 
Decrees in Equity: 

(a) The right of appeal by pro- 
ceedings in the nature of certior- 
ari may in sound discretion be 
granted by the Supreme Court 
from any interlocutory order or de- 
cree in equity, whether entered be- 
fore or after the rendition of the 
final decree. 

(b) The Supreme Court may by 
rule regulate the time within, and 
procedure by, which an application 
for the said right of appeal shall 
be made and disposed of, and the 
effect to be given to such applica- 
tion or any order made thereon. 

(c) Nothing contained in this 
sub-section shall be construed as 
precluding the review of any in- 
terlocutory order or decree on an 
appeal from a final decree, where 
such order or decree has not there- 
tofore been reviewed by the Su- 
preme Court. 


The records of the Supreme Court 
reflect that during the January and 
June Terms, 1950, a total of ninety in- 
terlocutory appeals were taken pursu- 
ant to Rule 34 of the Supreme Court. 
Of this number, ten were dismissed; 
fifty-nine were denied without opinion; 
four were denied with opinion; seven- 
teen were granted with opinion and 
one was granted without opinion. The 
records of that Court for prior years 
reveal that about the same percentages 
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prevail with respect to cases considered 
and disposed of by the Supreme Court 
under Rule 34. 


It, therefore, appears that under the 
procedure allowing interlocutory ap- 
peals as a matter of right, approxi- 
mately 80% of such appeals are wholly 
without merit and ought never to have 
been taken, or, though showing on their 
face a fair degree of plausibility, are 
unable to survice a critical examination 
when examined on the merits. 


In thirty-one States, no provision is 
made for appeals from interlocutory 
orders. In thirteen States interlocutory 
appeals are allowed as a matter of right 
but in many of these States, the appeal 
is allowed only “when necessary to pre- 
serve the res or status quo from irrep- 
arable injury” or when a decision on 
the questions of laW arising out of the 
order will “practically dispose of the 
merits of the case.” In two States, an 
interlocutory appeal is allowed only in 
the discretion of the Lower Court. In 
the remaining two States, interlocu- 
tory appeals are allowed only by the 
Appellate Court. 


The Committee is not in favor of 
abolishing interlocutory appeals entire- 
ly but is of the opinion that the his- 
tory of interlocutory appeals in the 
Supreme Court suggests that the stat- 
ute allowing interlocutory appeals in 
equity as a matter of right should be 
repealed and the proposed amendment 
substituted therefor, giving the Su- 
preme Court the right to determine 
whether in any given case the review 
of an interlocutory order will be al- 
lowed. If adopted the suggested amend- 
ment would abolish interlocutory ap- 
peals in equity as a matter of right and 
would allow the Supreme Court to de- 
termine whether an interlocutory ap- 
peal in a given case would be reviewed 
by that Court by proceedings in the na- 
ture of certiorari and would give the 
Supreme Court the power to promul- 
gate rules regulating the time within, 
and the procedure by, which an applica- 


tion for the right of review should be 
made and disposed of, and the effect 
to be given any order made thereon. 


It has not been this Committee’s in- 
tention or desire to recommend any 
changes in the present Rules unless the 
necessity and desirability for such 
change has been demonstrated during 
the time the Rules have been in effect. 
The Committee unanimously recom- 
mends that the changes recommended 
by it be made. 


The Committee further recommends 
and urges the continued existence and 
activity of this Committee. 


Julius F. Parker 

Edward McCarth; 

Lee Bradford 

W. E. Arnow 

Clarence Brown 

Byron Butler 

W.H. Poe 

W. A. Sheppard 

Arthur L. Anderson 

John T. Wigginton 

Philip K. Yonge 

H. P. Adair 

John Bell 

Robert M. Barton 

Alfred A. Green 

Marion E. Sibley 

W. O. MEHRTENS, 
Chairman. 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 


Our international organization, estab- 
fished more than thirty-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real es- 
tate, and leaseholds. 

Our business is conducted upon a con- 
tingent basis: and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


W. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Ill. 
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LAWYER’S TITLE GUARANTEE 
FUND 

It was just four years ago that the 
Junior Bar Committee, through the in- 
spiration and guidance of George Car- 
ter, conceived the idea of the Lawyers’ 
Title Guaranty Fund. Now, after con- 
siderable labor pains, the Fund has ar- 
rived. That is the conclusion of your 
Committee which has studied first hand 
the operation of the Fund. As one sea- 
soned title insurance company lawyer 
said, “All the Fund needs now is vol- 
ume.” 

The Fund is being operated in an 
efficient business-like manner. The 
Board of Trustees has representation 
from every judicial circuit. Meetings 
are now held quarterly and a capable 
Executive Committee from that Board 
is in close touch with the affairs of the 
Fund. 

The over 750 Florida Bar members 
of the Fund have proved their faith in 
the organization. Through February 
1951, they had issued title guarantees 
and opinions in the amount of $26,406.- 
261.18. And the ratio of liabilities to 
assets is more favorable, I believe, than 
that of any title insurance company do- 
ing business in Florida. 

From individual contributions and 
operating revenue, we are adding ap- 
proximately $3,000.00 per month to the 
$58,000.00 on hand. 

But the lawyers of this State lost 
nearly a million dollars in fees last year 
to title insurance companies. 


Why? Primarily because the Fund 
has not yet qualified as an insurer with 
the Insurance Commissioner. To ob- 
tain a certificate of authority from that 
official, the Fund must have approxi- 
mately $110,000.00 in free assets. 


The Board of Trustees has launched a 
drive to procure the needed 60,000.00. 
Under the plan inaugurated, members 
are being asked to make “contributions 
to surplus.” These can and will be re- 
paid out of operating revenues with 6% 
interest. So far, $13,000.00 in cash has 
been deposited with the First National 
Bank of Orlando as escrow agent. An 
additional $10,000.00 in pledges has 
been made. 


The Fund deserves the active sup- 
port of every lawyer of the Florida Bar. 
There is no single continuing project 
which has met with more general ac- 
ceptance and participation among so 
many of the iawyers of Florida. The 
Fund is a part of this association. It is 
your Fund and I hope you will respond 
to the appeal now under way. 


Respectfully submitted, 


Farris Bryant 
John Rowe 
Hubert Smith 
Fletcher Rush 
Tom Glenn 
Frank Crom 
Frank Benzoni 
Alfred Airth 
John Morris 
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LEGAL SERVICE TO THE 
ARMED FORCES 


(C. H. Earnest, Chairman) 


The special committee on legal ser- 
vice to the armed forces was not re- 
appointed by the president of the as- 
sociation in 1949. 

Nevertheless, because of the nation- 
al organization and plan sponsored by 
the American Bar Association, the re- 
quests from the armed forces for legal 
assistance never ceased and the former 
committee members and_representa- 
tives all over the state continued to 
render services in an unofficial capac- 
ity to the armed forces. 

Then in 1950 when Honorable John 
T. Wigginton, the then President of 
the Florida Bar, learned of the situa- 
tion and need for revival of this com- 
mittee, he promptly named the follow- 
ing attorneys to serve on the commit- 
tee: 

C. H. Earnest, Chairman, West Palm 
Beach 

George W. Milam, Jacksonville; 

Chester E. Whittle, Orlando; 

Arthur T. Hill, Miami; 

Webster G. Wallace, Miami; 

Robert S. Baynard, St. Petersburg; 

Marvin Green, Tampa; 

John Lewis Reese, Pensacola; 

Jack Green, Tallahassee. 

We also have volunteer attorneys in 
every county of the state who represent 
and work with the committee in the 
handling of referrals for service per- 
sonnel and their dependents where 
members of the committee are not 
available for that purpose. 

It is our understanding that prac- 
tically every state the union has coop- 
erated with the American Bar Associa- 
tion by appointing a similar committee. 
It was never the intention that this 
legal service to the members of the 
armed forces and their dependents 
should always be rendered gratuitously. 
The basic purpose of the plan is that 
cooperating civilian bar organizations 
shall endeavor to see that all requests 
from the armed forces for legal ser- 
vices are placed in the hands of “reli- 


able, competent and sympathetic coun- 
sel” who will give due consideration to 
the serviceman’s ability to pay fees, 
but in any event to see that needed ser- 
vices are rendered. Experience has 
shown that most servicemen are able 
and wish to pay reasonable fees, and 
that they do not like to be classed as 
objects of charity. 

Since the committee was re-consti- 
tuted last September, various and sun- 
dry requests for legal services have 
been received direct from servicemen as 
well as referrals from legal officers. 
These matters were all promptly ans- 
wered and referred to the appropriate 
committee member or representative. 
We believe that a needed and worth- 
while service is being rendered by your 
committee. 

C. H. EARNEST, 
Chairman. 


COMMITTEE ON ADMINISTRA- 
TIVE LAW 
(Harold B. Wahl, Chairman) 


The Committee on Administrative 
Law made both written and oral report 
to the Board of Governors at the time of 
the mid-winter meeting in Jacksonville 
and makes this its final report. (In- 
itial report published in February is- 
sue, Florida Law Journal.) 

1. The Committee now has under 
way proposed study and revision of the 
rules of practice of the Florida Rail- 
road and Public Utilities Commission, 
begun at the request of General Coun- 
sel for said Commission. Said project 
has not been completed although two 
meetings have been held on the same 
and preliminary report of the sub- 
committee made. The matter will have 
to go unfinished into the coming year. 

2. A sub-committee is considering a 
proposed uniform method of appeals 
from Administrative bodies to the 
Courts in Florida but said matter is 
likewise uncompleted. 

3. A sub-committee was appointed 
to consider a revision of Supreme Court 
of Florida Rule 11(13) as to the record 
on Florida Industrial Commission ap- 
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peals. A proposed revision of the rule 
was submitted to the Board of Gover- 
nors at its mid-winter meeting, was 
approved by the Board, and on the di- 
rection of the Board the Committee on 
January 11th, 1951, filed with the Su- 
preme Court of Florida a petition for 
approval of the modification of the rule. 
The Committee thereafter handled with 
the Court and while we understand the 
court informally approved the same, 
the rule in accordance with the practice 
of the court was submitted to the Bar 
Committee on Rules for report back to 
the Court before final action. 

4. The Committee has had two meet- 
ings during the year at both of which 
a majority of the committee was pres- 
ent. In addition the committee has had 
considerable handling by telephone and 
correspondence. 

Respectfully submitted, 

Raymond E. Barnes, 

Walter Rountree, 

Lewis Petteway, 

C. H. Bourke Floyd, 

James R. Wilson, 

Harry T. Gray, 

Dan Schwartz, 

John MecNatt, 

Wallace M. Joplin, 
HAROLD B. WAHL, 

Chairman. 


LEGAL AID COMMITTEE 
(William S. Frates, Chairman) 
Your Committee is proud to report 
that as a result of the splendid coopera- 
tion with the local Bar Presidents and 
the practicing attorneys, Standing Com. 


mittees have been appointed in each 
section where the local Bar thought 
they would be of any benefit. 

The Chairman of your Legal Aid 
Committee would like to commend Mr. 
Randolph Calhoun of Sarasota, who has 
been a diligent and conscientious mem- 
ber of this Committee. His efforts re- 
sulted in the appointment of Legal Aid 
Committees in Sarasota, Manatee, 
Charlotte, DeSoto, Lee, Hendry, Glades 
and Collier Counties. 

Your Committee operated as a med- 
ium through which ideas and programs 
were exchanged among the areas with 
comparable problems. Pamphlets pre- 
pared by the American Bar Association 
such as “Why Legal Aid in Your City” 
and “Organizing and Operating Legal 
Aid Office’? were distributed through- 
out the State in an attempt to educate 
and arouse interest among the mem- 
bers of the Bar. 

During the current year the various 
local Committees handled to a satis- 
factory conclusion over 5,000 cases. 
This is an indication of the tremendous 
volume of work being done in the Legal 
Aid field and a record of which the 
State Bar can be proud. 

A report of the year’s activities 
would be very inadequate if it did not 
call attention to the outstanding work 
of the following attorneys: A. Z. Ad- 
kins, Jr., Gainesville, Florida and his 
Committee; Delbridge L. Gibbs, Jack- 
sonville Bar Association; L. A. Mooney, 
Palm Beach County Bar; Robert S. 
Baynard, St. Petersburg Bar and Rob- 
ert M. Haverfield of the Dade County 
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Bar. Many other attorneys in the com- 
munities where a standing committee 
was not practicable performed a vital 
service by rendering valuable assist- 
ance to indigent clients. 

The activities of the Bar in the Leg- 
al Aid field have been a material con- 
tribution toward improving the public 
relations between the practicing attor- 
ney and the lay public. 

Respectfully submitted, 

WILLIAM S. FRATES, 
Chairman. 


COMMITTEE ON PROFESSIONAL 
ETHICS AND GRIEVANCES 

The work of this committee during 
its tenure of office has been consider- 
able, due to the fact that the rule in- 
tegrating The Florida Bar set up new 
procedure for disciplining attorneys. 

In order to assist the Board of Gov- 
ernors and the local grievance commit- 
tees in setting up proper machinery 
for handling complaints against attor- 
neys, our committee met in Jacksonville 
on July 22, 1950, at which time there 
were present all members of the com- 
mittee except one. A report of the ac- 
tion taken at that time has been pre- 
viously submitted to you, and the Board 
of Governors, following the recommen- 
dations made, have provided procedure 
for handling complaints against attor- 
neys. 

Such procedure contemplates the fil- 
ing of complaints with either the local 
grievance committee or with the Secre- 
tary of The Florida Bar. Prior to this, 
many complaints were filed with the 
chairman of our committee and were 
dispatched to the appropriate local 
grievance committee. 

Many questions regarding ethics of 
attorneys have been submitted to this 
committee for its opinion. The commit- 
tee has rendered opinions on all of these 
questions except two. The opinions 
have been filed with the Secretary of 
The Florida Bar and many of them pub- 
lished in the Florida Law Journal. A 
separate report is being made to you on 
the two pending matters which should 
be handled by the new committee. 

Our committee has also considered a 


suggestion by Mr. Albert E. Graessle, 
Jr. of Jacksonville that a statute be 
passed regarding champtery, mainten- 
ance and barratry. Mr. Graessle was 
kind enough to submit to the committee 
copies of statutes of several states per- 
taining to this subject. A majority of 
the members of our committee favor the 
South Carolina statute, but time did not 
permit a meeting of our committee and 
the drafting of an appropriate statute 
which could be recommended. It is sug- 
gested that this matter likewise be 
submitted to the new committee on 
professional ethics and grievances. 
Respectfully submitted, 

Frank Elmore 

Charles Savage 

T. Payne Kelly, Jr. 

Wm. P. Simmons, Jr. 

Robert C. Floyd 

Charles Isler 

A. G. Campbell, Jr. 

Martin Segal 

George H. Carter 

W. Curry Harris 

CURTIS BYRD, 
Chairman. 


CONSTITUTION COMMITTEE 
(Raymer F. Maguire, Chairman) 

The Constitution Committee of the 
Florida Bar reports: 

During the year now ending this 
Committee has not considered any 
major changes in the draft of Article 
V of a Proposed Constitution for Flor- 
ida as adopted by the Florida Bar at 
its annual convention in 1949, except 
as follows: 

It appears to be the view of certain 
of the members of the Supreme Court, 
a number of Circuit judges and some 
lawyers throughout the state that, 
without minimizing in any way the 
desirability of a complete revision of 
Article V of the Constitution, some im- 
mediate action to relieve the congestion 
of the calendar of the Supreme Court 
is imperative; a situation which has 
been brought about by the rapid indus- 
trial growth and great increase in the 
population of Florida and the compul- 
sory insurance laws, all of which have 
added tremendously to the volume of 
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cases now pending before the Supreme 
Court. In order to relieve this situa- 
tion. the Committee has joined with 
the Committee on Judicial Administra- 
tion of the Florida Bar in considering 
that committee’s suggested amend- 
ments of Sections 2, 4, 5, 6, and 7 of 
Article V of the Constitution of Flor- 
ida. 

This Committee feels, however, that 
the suggested amendments to Article V 
are and must be considered by the Bar 
as only temporary expedients. Article 
V in the Proposed Model Constitution 
provides a thorough reorganization of 
the judicial system of Florida, includ- 
ing the elimination of unnecessary and 
overlapping courts, a modern system of 
judicia} selection and tenure, and an 
efficient code for the internal govern- 
ment of all courts. Adoption of this 
complete revision of Article V should, 
in the opinion of this Committee, be and 
continue a prime objective of the integ- 
rated Bar until its achievement. In fact, 
two members of our Committee were 
unwilling to recede from the position 
that we should continue to expend our 
entire efforts toward the complete re- 
vision of Article V. 

This Committee is greatly encour- 
aged in its work with respect to a re- 
vised Constitution for Florida by the 
excellent and constructive service be- 
ing rendered toward such end by the 
Citizens Constitution Committee for 
Florida and the League of Women Vot- 
ers of Florida and other organizations. 
It is believed that thru the joint and 
constructive efforts of all the realiza- 
tion of a model Constitution for Flor- 
ida will be achieved even sooner than 
was originally contemplated by this 
Committee. This Committee stands 
ready to cooperate in every respect with 
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We shall be happy to supply further 
information about any of these publica- 
tions upon request, without obligation. 


the above groups and all others en- 
gaged in constitutional revision work. 
Respectfully submitted, 
D. H. Redfearn 
Catherine H. Carter 
John Ausley 
Guy Botts 
RAYMER F. MAGUIRE, 
Chairman 
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LAWYERS’ TITLE GUARANTY FUND 
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Orlando, Florida 


MARCH NEWS AND NOTES 

During March members issued guar- 
antees to 150 owners and 93 mortga- 
gees, totaling $2,381,325.00. Aggregate 
contributions for the month were $5,- 
329.54 — $250.00 initial and $5,079.54 
additional. Expenses for the month 
were $2,586.79. Net additions to Fund 
assets were $2,742.75. 


NEW MEMBERS SINCE 
LAST JOURNAL 
Albert G. Hertog, Miami 
George L. Hollahan, Jr., South Miami 
Leonard L. Kimbell, Miami 
Martin Lemlich, Mami 
David Trau, Miami 
Vernon W. Turner, Homestead 


MEMBERS ISSUING THEIR 

FIRST GUARANTEES 
Robert F. Cromwell, Riviera Beach 
Davenport & Johnston, Panama City 
Roland J. Lavelle, Miami 
G. H. Martin, Fort Lauderdale 
Mellor & Watson, Fort Myers 
Garland W. Spencer, Sanford 
Winters, Foskett, Cook & Tylander, 

West Palm Beach 


FIRMS ISSUING FIVE 

OR MORE GUARANTEES 
Pleus, Edwards & Rush, Orlando, 59 
Akerman, Dial & Akerman, Orlando 6 
Shepard & Dykes, Cocoa, 6 


Sheppard & Woolslair, Fort Myers, 6 
Farish, Farish, Downey & Anderson, 
West Palm Beach, 5 


INDIVIDUALS ISSUING THREE 
OR MORE GUARANTEES 
Irving F. Kalback, Miami, 12 
Sam Y. Allgood, Jr., New Port Rich- 
ey, 9 
Edward H. Levin, Miami, 6 
Ralph W. Carson, Clearwater, 4 
George B. Carter, Orlando, 4 
Curtis Basch, Daytona Beach, 3 
William E. Hagearty, Miami Shores, 
3 
Jerrold F. Jacob, Lake Worth, 3 
Edward B. Quinan, Miami, 3 


LARGEST GUARANTEES ISSUED 

Davenport & Johnston, Panama City, 
$140,000.00 (Owner) 

Edward H. Levin, Miami, 
000.00 (Owner) 

Drew, Burns, Middleton & Rogers, 
West Beach, $95,000.00 
(Owner) 

Thomas T. Cobb, Daytona Beach, 
$64,000.00 (Mortgagee) 

Robert M. Curtis, Fort Lauderdale, 
$50,000.00 (Owner) 

Pleus, Edwards & Rush, Orlando, 


3100,- 


$49,590.00 (Mortgagee) 
Byrd, McCaughan & Dressler, Fort 
Lauderdale, $47,000.00 (Owner) 
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DO IT NOW! 

Around the 15th of last February 
some two and a half months ago, began 
a drive which is called a “contribution 
to surplus” program, the object being 
to raise needed additional cash so that 
the Fund might obtain a certificate of 
authority from the insurance commis- 
sioner. You are all familiar with the 
details of the program—everyone un- 
derstands the necessity for this certifi- 
cate and that obtaining it is a challenge 
to all the lawyers of this state. 

There are some 4,000 members of The 
Florida Bar, of which 800 are members 
of the Fund. Yet, and a poor commen- 
tary it is, only 104 lawyers have re- 
sponded to this challenge. Of this 104, 
68 have paid cash into the escrow and 
36 have unpaid pledges remaining. 

The average cash payment has been 
$240.00 each and the average pledge is 
$280.00 each. 

There are many others who are in- 
terested and who fully intend to parti- 
cipate, but who ‘want to check up and 
see how much’, or who ‘are definitely in 
favor but can’t do a thing for a few 
weeks’. Let’s don’t let it be the same 


old story of the few carrying the ball 
for the many! The Fund is not an ex- 
periment, nor is it a mere child. It is 
big business, and this is an all-out ef- 
fort to make it Bigger Business—to put 
more money in the pockets of the law- 
yers by their being in a position to use 
the Fund more extensively. 

The Board of Governors accepted a 
report made to them on this program 
and recommended participation therein 
by Florida lawyers. In last month’s is- 
sue of the Florida Law Journal Hon. 
John T. Wigginton, immediate past 
president of The Florida Bar, said “It 
is either now or never insofar as the 
future progress and success of the 
Fund is concerned. We know the law- 
yers of Florida will not let this oppor- 
tunity pass to assure the Fund’s future 
success and development.” 

If you are interested in the future 
of the Florida lawyers’ law practice, in 
trying to recover some $2,500,000 to 
$3,500,000 in law practice annually, in 
exchange for a small investment bear- 
ing 6% interest, mail your check to the 
First National Bank at Orlando, and 
DO IT NOW. 


Lamar Warren, former assistant at- 
torney general who has practiced in 
Fort Lauderdale for several years, has 
been appointed Broward county’s sec- 
ond circuit judge under provisions of 
population increase. 

Albert Brick and Patricia Warren 
have organized the firm of Brick and 
Warren, 1010 Vermont Avenue, Wash- 
ington, for general practice in District 
of Columbia courts. 

Joseph A. Peel, Jr., has been ap- 
pointed city solicitor for West Palm 
Beach to handle prosecution of cases in 
municipal court and any subsequent ap- 
peals. 

Marshall J. Langer now is practicing 
at 420 Lincoln Road, Miami Beach, in 


association with Jack A. Abbott. 

John T. Wigginton, immediate past 
president of the Florida Bar, has been 
elected president of the Tallahassee Ro- 
tary Club for 1951-52. 

Horace R. Drew, Jr., formerly with 
the U. S. Bureau of Internal Revenue, 
has become associated in law practice 
with Lucius A. Buck at Jacksonville. 
Drew graduated from the University of 
Florida law college in 1941. 

Donald K. Carroll, Jacksonville attor- 
ney, has been elected temporary chair- 
man of the Crime Commission of Great- 
er Jacksonville. 

Joseph G. Heard of the Miami Bar 
has been recalled to active duty as a 
chaplain in the Navy. Dexter French 
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will assume Heard’s practice during his 
absence. 

Howard Williams and John A. Rudd 
have formed a partnership with law of- 
fices in the Center building in Talla- 
hassee. 

Glen W. Martin, graduate of Stetson, 
now is associated with the law firm of 
Hull, Landis, French and Graham at 
Deland. 

Robert T. Mann of Tarpon Springs 
has been named editor-in-chief of the 
University of Florida Law Review for 
the summer and fall issues of 1951. 

Clyde M. Kissinger, February grad- 
uate of the University of Miami, has 
joined the law firm of Goldner and 
Cramer at St. Petersburg. 

Richard M. Stanley of Immokalee 
has been appointed assistant attorney 
by the Collier county commission. He 
will substitute for Attorney Harold 8. 
Smith during the summer while Smith 
attends Officers Reserve Corps train- 
ing camp. 


Benjamin T. Shuman has opened law 
offices in Winter Garden. 

Quentin V. Long, former attorney 
for the State Road Department, has 
opened offices in Tallahassee for gen- 
eral practice. 

Wilburn A. Cleveland, Jr., and Jack 
F. Wayman have formed the partner- 
ship of Cleveland and Wayman with of- 
fices in the Barnett National Bank 
Building at Jacksonville. 

J. Gwynn Parker is the 1950-51 pres- 
ident of the Tallahassee Bar associa- 
tion, succeeding W. J. Oven, Jr. John 
C. Ausley is vice president and Roy T. 
Rhodes is secretary-treasurer. 

Henry McClellan and Virgil Q. Mayo 
have formed the partnership of Mc- 
Clellan & Mayo at Blountstown. Mayo 
graduated from the University of Flor- 
ida in February. 

Claude 8S. Jones, who received his 
law degree from the University of 
Miami, has opened offices in Belle 
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PRESIDENT’S MESSAGE 
(Continued from page 154) 
ilege, H.B. 327-S.B. 229, has received 
favorable committee approval by both 
Houses and is upon their respective 
calendars. In similar position is the 
Act relating to revocation of drivers’ 
licenses for first offense driving while 

intoxicatedd, H.B. 136-S.B. 99. 

The proposed Constitutional Amend- 
ment of the Judiciary Article relating 
to the Supreme Court, S.J.R. 290-H.J.R. 
337 as amended by House and Senate 
Committees has been favorably re- 
ported and is on both calendars. The 
proposed Juvenile Court Act has been 
amended in quite some detail, and is 
not yet reported out of committees, 
this is H.B. 154-S.B. 44. Bill to in- 
crease Supreme Court salaries, S.B. 
56-H.B. 106, is upon the calendars of 
both Houses, but opposition was en- 
countered to the Circuit Judges’ sal- 
ary increase, and this may be intro- 
duced in modified form, with the 
approval and cooperation of the com- 
mittee from that association. 


Pursuant to adopted policy of hold- 
ing meetings in various parts of the 
State to increase interest in Bar activ- 
ities, the Board of Governors will meet 
in Tallahassee on May 12th and 18th. 
In addition to other matters the Board 
will review and appraise the status of 
our legislative program with the de- 
sire to assist in any possible way to- 
ward its accomplishment. 

Your earnest consideration is re- 
quested of the pending petition in 
Supreme Court for amendment of the 
integration rule. This was filed by the 
President and Past President in the 
name of the Bar, as directed by the 
Board of Governors in meeting on 
March 24th. Hearing is set for May 
28th. Elsewhere in this Journal is a 
full notice of the details of the peti- 
tion. 

It is hoped that in the June Journal 
a gratifying report can be made upon 
the legislative program. 


JOHN M. ALLISON, 
President. 
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